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Court of Appeals of Georgia
September 21, 2015
TO:  Mr. David Roberson, GDC310363 J-4, Central State Prison, 4600 Fulton Mill Road,
Macon, Georgia 31208

RE: A15A2306. David Roberson v, The State

CHECK RETURN
O Your check number in the amount of written on the account of your firm
for the filing fee in is enclosed. Please be advised that this

Court is returning your check since the filing fee was already paid by

y'STATUS - DISPOSED
The referenced appeal was dismissed on August 21,2015. I am enclosing a copy
of the order in the above referenced appeal for your review.

CASE STATUS - PENDING

a The above referenced appeal is pending in your name before this Court. The appeal was
docketed in the Term and a decision must be rendered by the Court by the
end of the Term which ends on or about .

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION

O To appeal a probation revocation, you will need to file a Discretionary Application with this
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary
Application and the items you would need to include with your application.

A Discretionary Application must be filed within 30 days of the stamped filed date on the
order that you are appealing and the application must be accompanied by a proper Certificate
of Service and a pauper’s affidavit or the $80.00 filing fee. You must also comply with all
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia.

Enclosed, please find a copy of the Rules of the Court of Appeals for your review.

For Additional information, please go to the Court’s website at: www.gaappeals.us
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Court of Appeals
of the State of Georgia

ATLANTA,  August 21, 2015

The Court of Appeals hereby passes the following order:
A15A2306. DAVID ROBERSON v. THE STATE.

David Roberson was convicted of rape and kidnapping with bodily injury in
1994. We affirmed his convictions on appeal. Roberson v. State, 219 Ga. App. 160
(464 SE2d 262) (1995). Years later, Roberson filed a pro se motion for an out-of-
time appeal, which the trial court denied on February 5, 2014. Roberson filed a
notice of appeal from the trial court’s order on June 27, 2014. We lack jurisdiction
for two reasons.

First,“[a]n out-of-time appeal is a judicial creation that serves as the remedy for
a frustrated right of appeal.” Kilgore v. State, 325 Ga. App. 874, 875 (1) (756 SE2d
9) (2014) (punctuation omitted). Because Roberson has already had a direct appeal,
he is not entitled to an out-of-time appeal. See Simmons v. State, 276 Ga. 525, 525,
n.2 (579 SE2d 735) (2003) (“The denial of a motion for out-of-time appeal is directly
appealable when the criminal conviction at issue has not been the subject of direct
appeal.”); Jackson v. State, 273 Ga. 320 (540 SE2d 612) (2001) (defendant “not
entitled to another bite at the apple by way of a second appeal”).

In addition, even if the order denying Roberson’s motion for an out-of-time
appeal is directly appealable, Roberson’s notice of appeal is untimely. Under OCGA
§ 5-6-38 (a), a notice of appeal must be filed within 30 days after entry of the
appealable order. The proper and timely filing of a notice of appeal is an absolute

requirement to confer jurisdiction on this Court. Rocha v. State, 287 Ga. App. 446




(1) (a) (651 SE2d 781) (2007). Here, Roberson filed his notice of appeal 142 days
after the order was entered.
For these reasons, we lack jurisdiction over this appeal, which is hereby

DISMISSED.

Court of Appeals of the State of Georgia
Clerk’s Office, Atlanta, 08/21/2015

I certify that the above is a true extract from

the minutes of the Court of Appeals of Georgia.
Witness my signature and the seal of said court

hereto affixed the day and year last above written.

«Wv‘ §° &m , Clerk.




